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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR, TEZPUR. 

 
MAC Case No. 246 of 2009 

 
 

Musst Kamarum Nessa 
W/o – Late Abul Kher 

Vill: Eragaon Darjeepatty 
PO: Balipara 

P.S.: Rangapara 
Dist- Sonitpur, Assam                  … Claimant 

 

-VS- 
 

(1) Sri Nitul Chakraborty 

S/o Late P Chakraborty 

Vill and PO: Chariduar 

Dist: Sonitpur, Assam  

(Owner of Maruti Van No.AS-12-D-0620) 

 

(2) Sri Sanu Darjee 

S/o Sri Tularam Darjee 

R/o Akabasti Khanamukh 

Dist: Sonitpur, Assam. 

(Driver of Maruti Van No.AS-12-D-0620) 

 

(3) Oriental Insurance Company 

GS Road, Ulubari, Guwahati 

(Insurer of Maruti Van No.AS-12-D-0620) 

 

(4) United India Insurance Co Ltd. 

Tezpur Branch 

P.O and P.S. Tezpur. 

Dist. Sonitpur, Assam. 

(Insurer of Motor Cycle No. AS-12-A-9721) ...Opp Parties 

 

   

 Date of Argument : 26.5.2014  

 Date of Judgment : 10.6.2014 
 

 
ADVOCATES FOR THE PARTIES 

 

 For the Claimant : Sri Salim Khan 
 For the OP No. 1   : Sri P.K.Sharma  

 For the OP No. 2 : Sri P.K.Sharma 
 For the OP No. 3 : Sri Ashim Choudhury 

  For the OP No. 4 : Sri  S.K.Singh 
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Present 

Ms. A. Ajitsaria, AJS,  
Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur. 
 

 
J  U  D  G  M  E  N  T 

 
Claimant, Mustt Kamarun Nessa, wife of Late Abul Kher has 

instituted the present claim for the injuries sustained by her son, 

Nazbul Karim Tapdar. 

 

The case of the claimant, in brief, is that, on 10.12.2008, her 

son Nazbul Karim Tapdar was proceeding from Tezpur to Balipara on 

the motor cycle No. AS-12A-9721. However, the said motor cycle 

driven by her son capsized when, the Maruti van No. AS-12D-0620 

tried to overtake the motor cycle and because the Maruti van was 

driven in a negligent and zig zag manner. The claimant has stated 

that her son was greviously injured on the head and various parts of 

the body. Injured was shifted to Kanaklata Civil Hospital and on being 

referred to GMCH, Guwahati, was ultimately treated at GNRC, 

Guwahati.  

 

The Opposite party No.1 and 2, owner and driver of the Maruti 

Van No.AS-12-D-0620 filed their written statement denying 

negligence on the part of the OP No.2. It has been stated that the 

said van was duly insured at the relevant time and in the event of any 

liability, the Oriental Insurance Co Ltd , insurer of the van ought to be 

held liable to indemnify the OP No.1. It has been further stated that 

on the said day, the OP No. 2 was duly authorized to drive the said 

van and held a valid driving license at the relevant time.  

 

 The O.P No. 3, insurer of the Maruti Van No.AS-12-D-0620, in 

its written statement denied all material averments of the claim 

petition and pleaded, inter-alia, that the amount of compensation 

claimed by the petitioner is highly exaggerated and speculative. That 

the insurer is not liable to pay any compensation until and unless it is 

proved that the driver of the offending vehicle had valid driving 

licence and the conditions of Insurance Policy were not violated by the 

insured.  
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 The OP No.4, Insurer of the Motor Cycle too denied all the 

material averments in the claim petition. OP No.4 has stated that 

since the claimant has admittedly attributed negligence on the part of 

the driver of the Maruti Van and no negligence is being attributed to 

her son who was at the relevant time, driving the motor cycle, the OP 

No.4 has no role to play in the instant case. The OP No.4 hence 

prayed for deletion of its name under Order 1, Rule 10 (2) of the Code 

of Civil Procedure. 

 

On the basis of pleadings of the parties, the following issues 

were framed for adjudication :- 

 
1 Whether the accident took place due to rash and negligent 

driving by the driver of the offending vehicle? 
 

2 Whether the claimant is entitled to any compensation as prayed 
for? 

 
3 To what relief the parties are entitled? 

 
 

The claimant, examined herself as PW-1 and filed relevant 

documents. She also examined one other witness in support of her 

case. The OP No. 3 summoned police personnel from Salonibari OP as 

witness.  

 

I have carefully perused the entire materials brought on record, 

heard submissions made by the learned Counsels for the parties. All 

the issues are taken up together for the sake of brevity. 

  

  

During enquiry, the claimant, Musstt Kamarun Nessa, wife of 

Late Abdul Kher, aged about 65 years, filed her evidence on affidavit. 

The claimant has stated that she has instituted the instant case as a 

legal representative for grant of compensation for the injuries 

sustained by her son, Md Nazbul Karim Tapdar in a motor accident on 

10.12.2008 at Tubukjan on NH 52.  The claimant has stated that her 

son was shifted to GMCH on 10.12.2008 and was diagnosed with head 

injury and fracture of both legs. The claimant has also stated that as a 
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result of the accident her son was in coma from 10.12.2008 to 

22.12.2008. It is her contention that her son suffered from permanent 

physical impairment in respect of right side of his body and he was 

admitted at Pratiksha Hospital on 14.3.2009 and discharged on 

19.3.2009. The claimant has further stated that her son was 

undertaking physiotherapy under the supervision of the doctors of 

GNRC and last of his check up was done on 23.3.2013. Inspite of all 

treatments, it has been stated that her son has become permanently 

disabled and is not in a position to move. The claimant has stated that 

her son has no future prospect, in as much as, because of head 

injuries, he has suffered from paralysis on his right side and has been 

assessed to be suffering from 70% disability by the District Disability 

Rehabilitation Centre (DDRC), Tezpur. 

  

The claimant has stated that Salonibari PS registered GDE 

No.187 dated 11.12.2008 after the accident and subsequently GDE 

No. 179 dated 11.2.2009 was also registered. 

 

The claimant has stated that an amount of Rs.7,00,000/- was 

spent in the treatment of her son. She has stated that her son was 

aged about 34 years at the time of accident. He was a commerce 

graduate and was earning Rs.30,000/- as a Field Officer in Sahara 

India Ltd. The claimant has claimed compensation of Rs.60,00,000/-. 

 

 In support of her claim, the claimant has exhibited, Accident 

Information Report as Ext 1, Medical documents as Ext 2 to 12 series, 

16 series, 18 series, Disability Certificate as Ext 13, Pan card as Ext 

14, Income Tax Returns as Ext 15 series, Identity card as Ext 17, 

Cash Memos totaling to Rs.6,45,822/- as Ext 19 series. 

 

 In cross examination by the Insurer of the motor cycle/United 

India Insurance Co Ltd, the claimant/PW 1 admitted that the accident 

occurred because of the negligence of the Maruti van and that she 

had not claimed any compensation from the owner and the insurer of 

the motor cycle. 
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 In cross examination by the Insurer of the Maruti van/Oriental 

Insurance Co Ltd, PW 1 stated that she had not witnessed the 

accident. Police had informed that initially FIR was lodged by one 

Abdul M Choudhury. PW 1 denied the suggestion that she had 

concocted the story of the maruti van being involved in the accident. 

She stated that she had four sons and the eldest one had met with 

the accident. 

 

 The claimant summoned one of the medical practitioner‟s, 

namely Dr G M Das, General Surgeon, who was on the Medical Board 

which assessed the disability of the claimant‟s son. Since the said 

doctor had retired, one Sri Vinay Kr Baishya Audiologist, DDRC, 

Tezpur adduced evidence. Sri Baishya stated he had brought the 

record of assessment of Nazbul Karim Tapadar. He proved Exbt 20, to 

be the assessment report of the claimant‟s son. The witness stated 

that after assessment of persons, the details are sent to the Social 

Welfare Department for issuance of identity card for persons with 

disability. Exbt 13 was one such certificate, the witness stated.  

  

 In cross examination,  PW 2 stated that on the relevant date, 

the members of the Medical Board were (1) Dr G M Das, General 

Surgeon (2) Dr Bijay Pal Das ENT (3) Dr m K Tamuly : Eye Specialist. 

PW 2 admitted that there was no Neuro Surgeon on the Board and 

that the General Surgeon used to make the assessment. 

  

 The OP No. 3, Oriental Insurance Company Ltd, summoned 

police personnel from Salonibari Outpost. SI, Lakhmi Prasad Kachari 

appeared and exhibited GDE No. 187 dated 11.12.2008 as Ext A and 

GDE No. 179 dated 11.2.2009 as Ex B. The claimant declined to cross 

examine the said witness. 

  

 In Ext A, GDE No. 187 dated 11.12.2008 it has been recorded 

that one Akhtar Ul Zaman Hazarika of Balipara appeared in the police 

outpost and verbally informed that one unknown truck hit the motor 

cyclist namely Nazbul Karim Tapadar on 10.12.2008 at about 7.30 

PM, when the said person was riding the motor cycle No. AS 12 A 

9721 from Tezpur to Kalipara and the said truck hit him and ran away 
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after causing the accident. Family members of the injured 

immediately took the injured to Civil Hospital , Tezpur for treatment 

and later he was taken to GNRC.  

  

 In Ext B , GDE No. 179 dated 11.2.2009 it has been recorded 

that Nazrul Md Tapadar had appeared and informed that on 

10.12.2008 his brother Md Nazbul Karim Tapadar was riding his motor 

cycle No. AS 12 A 9721 when the Maruti van No. AS-12- D-0602 hit 

his brother from behind and he was shifted to Civil Hospital by the 

family members with the help of local people and later admitted at 

GNRC, Guwahati. On being released from GNRC on 27.2.2009, they 

came to know the number of the offending vehicle from the injured. It 

was further stated by Nazrul Md Tapadar that since they were 

preoccupied in the treatment of the injured, there was delay in 

lodging the FIR. 

  

 The OP No. 3, Oriental Insurance Company Ltd adduced the 

evidence of Sri Nirode Ch Sharma, Investigator of Oriental Insurance 

Co Ltd. The said DW 1 proved amongst others, Ext D an RTI Reply, 

Ext E: the Police Report, Ext F : GDE No. 187, Ext G : GDE No. 179 

dated 11.2.2009, Ext H: GDE No. 181 dated 11.2.2009. DW 1 stated 

that he had visited the residence of the claimant and he saw that the 

claimant‟s son was not in a position to speak, move or talk. In cross 

examination by the claimant, he stated that he had not gone to the 

house of A. Zaman Hazarika who had informed the police about the 

occurrence as reflected in GDE No. 187 dated 11.12.2008. 

  

 Ext D is the RTI reply forwarded by the Superintendent of 

Police, Sonitpur, Tezpur whereby the Report of I/C Salonibari Op 

dated 3.9.2010 (Ext E) was furnished to DW 1. In the said report (Ext 

E) the contents of GDE No. 187 dated 11.12.2008 and GDE No. 179 of 

11.2.2009 was noted. And it was further stated that records reveal 

that as per report of SI. AM Choudhury and enquiry, seizure could not 

be made as no evidence against the driver of the Maruti van No. AS 

12 D 0602 or the unknown truck was found.     

 From the evidence adduced it is seen that the opposite party 

No.3 has tried to establish that the claimant‟s son met with an 
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accident which was caused by an unknown truck and that the Maruti 

van was not involved in the accident at hand.  

 In support of the said stand, Ld Counsel for the Insurance Co. 

has strongly relied upon General Dairy Entries as laid down 

hereinbefore. Ld Counsel for OP No.3 submitted that it is the 

contention of the claimant that her son was in coma and could not 

move because of the  accident, having sustained head and critical 

injuries on his body. The investigator of the Insurance Co. too, did not 

find the injured in a condition to speak. In the said backdrop, submits 

the Ld Counsel for the Insurance Co, it cannot be believed that the 

injured informed his brother about the involvement of a maruti van in 

the accident at hand. 

  

 Ld Counsel for the Insurance Co submitted that information 

given to the police after one month regarding the involvement of the 

Maruti van in the accident is wholly unbelievable.  Ld Counsel further 

submits that there has been a collusion between the parties to make 

undue gain. 

 

Admittedly, the accident occurred on 10.12.2008 and Ext E 

shows that the investigating agency could neither locate the unknown 

truck which was said to have caused the accident nor could it locate 

the driver of the Maruti Van. Inspite of the same, the OP No.1 and OP 

No.2 have appeared in the instant case and have filed their written 

statement. Though they have admitted the accident, they have denied 

negligence on the part of the driver of the maruti van. 

 

In the claim petition it has been specifically stated that the local 

people had taken the injured to the hospital. In GDE No.187 it has 

been recorded that local people assisted the family members to take 

the injured to hospital. That none of the persons present would have 

known the involvement of a maruti van in the accident is doubtful. It 

has been stated by the claimant that the injured, while driving the 

motor cycle was hit from the back. It is unlikely that the critically 

injured son of the claimant, would have noticed the detailed number 

of the vehicle which caused the accident inspite of being hit by the 

vehicle from the back side. To believe the version of the claimant to 
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the extent that the injured slipped into a coma and thereafter when 

he recovered he disclosed the full details of the vehicle which hit him, 

too seems improbable.  

 

Again, on one hand Ext E, report dated 3-9-10 shows that the 

documents of maruti van or the unknown truck could not be seized 

whereas Form 54 dated 28.2.2009 have been issued under the 

signature of I/C Salonibari OP , that is a fortnight after recording of 

GDE No.179 (dated 11.2.09). From where the details of the maruti 

van were obtained and by whom , enabling in issuance of Ext 1, Form 

54 is shrouded in mystery. 

 

Thus though generally, once an Accident Information Report is 

placed before this Tribunal, this Tribunal looks no further and 

proceeds by accepting the same to be prima facie proof of negligence 

on the part of the person shown as the offender in the said report. 

However in the instant case, the very involvement of Maruti Van No. 

AS-12- D-0602 is shrouded in mystery and appears to be highly 

doubtful. Hence, in the peculiar facts and circumstances of the instant 

case, this Tribunal is not inclined to rely on the Form 54 as prima 

facie proof of involvement of the maruti van and negligence of the OP 

No.2.  

 

It is apparent that there has been collusion between the agents 

of the claimant and the owner and driver of the maruti van in 

attempting to involve the Maruti Van No. AS-12- D-0602 in the 

accident in question, apparently to make undue gain. Documents 

exhibited by the Insurance Co. establishes that the said accident was 

only a case of “hit and run” and that the Maruti Van No. AS-12- D-

0602 has been roped in and shown as an offending vehicle only to 

make fortune out of a misfortune, which certainly cannot be permitted 

by this Tribunal, albeit not even on the count that the Motor Vehicle 

Act, 1988 is a beneficial legislation.   

 

This Tribunal has taken note of the plight of the claimant, a 

mother whose son has become physically disabled for life, but on the 

face of the glaring materials on record which does not even remotely 
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suggest the involvement of the Maruti van in the accident, this 

Tribunal is constrained to hold as such. 

 

Ld Counsel for the claimant, in the course of argument relied 

upon the judgment of the Hon‟ble Supreme Court in Saroj and Ors vs 

Hetlal reported in 2011 AIAR (Civil) 167 SC in support of his 

contention that once the owner of the vehicle admits the accident and 

files his written statement, the Tribunal cannot doubt the involvement 

of the vehicle of the said owner in the accident. I have perused the 

said judgment. In the said judgment the Hon‟ble Supreme Court has 

held that since there was unambiguous admission on the part of the 

owner of the vehicle in his pleadings that his vehicle was involved in 

the accident, the Tribunal had erred in holding that it was a case of 

“hit and run”. In the instant case careful scrutiny of the written 

statement of the OP No.1 and OP No.2 shows that the written 

statement is ambiguous , in as much as, in paragraph 6 of the written 

statement the OP No.1 and OP No.2 have specifically denied „the 

place, date and time of the alleged accident‟. Again, in other parts of 

the pleadings it has been stated that the accident occurred because of 

the negligence of the claimant‟s son and that at the time of accident 

the van was duly insured. Thus in the light of the ambiguity in the 

pleadings of the OP No.1 and OP No.2, it cannot be said that the said 

opposite parties have admitted the factum of accident and only denied 

the negligence. Hence, in the considered view of this Tribunal, the 

said decision is of no assistance to the claimant in the instant case. 

 

In view of the discussion aforesaid, this Tribunal is satisfied that 

the contention of the Ld Counsel for the Insurance Company, OP No.3 

that the instant claim is based on collusion and fraud and, therefore 

liable to be rejected, needs to be accepted. This Tribunal holds that 

viewed from the point of preponderance of probability, it cannot be 

said that Maruti Van No. AS-12- D-0602 was involved in the  accident 

in question.  

 

Hence, in view of the discussion hereinabove, this Tribunal is of 

the considered view that the Maruti Van No. AS-12- D-0602 shown to 

be involved in the accident, was in fact, not involved in the accident in 
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which the claimant‟s son sustained grevious injuries and became 

permanently disabled. It is held that the claimant‟s son was hit by an 

unknown truck and it was purely a case of “hit and run”. 

 

Needless to say, the claimant, is at liberty to file an application 

before the appropriate authority for claiming compensation under the 

Solatium Scheme, 1989 announced by the Government of India u/s 

163 of the M.V Act, 1988, if so adviced. In the event of such 

application being preferred, the competent authority while considering 

the period of limitation,  may consider the factum of the pendency of 

the instant application before this Tribunal since the year 2009 and 

pass appropriate orders in accordance with law. 

 

In accordance with section 163 (3) (b) of the Motor Vehicles 

Act, 1988, the claimant is awarded an amount of Rs.12,500/- for the 

grevious injuries sustained by her son in the accident caused by an 

unknown vehicle. The OP No.3 is directed to satisfy the award within 

one month from the date of this order. 

 

AWARD 

Rs.12,500/- is awarded to the claimant u/s 161 (3) (b). OP 

No.3, Oriental Insurance Co Ltd. is liable to satisfy the award within 

one month from the date of this order. 

 

The instant petition is allowed to the extent indicated 

hereinabove. 

   

Given under my hand & seal of this Court on this 10th day of 

June, 2014. 

 
                Member 

 Motor Accident Claims Tribunal/ 
 Additional District Judge No.2 

  Sonitpur, Tezpur 


